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FEDSAS’ Comments on the Admission Policy for Ordinary Public
Schools (GG 44139 GN 38/2021).
Introduction
FEDSAS acknowledges receipt of the proposed amendments to the Admission Policy for
Ordinary Public Schools. We take the opportunity provided to us to comment on the
contents thereof.
Scope and purpose
According to the amendment, the Policy applies uniformly to all Provincial Departments
and all public schools’ policies must be consistent with the Policy.
Furthermore, the Policy serves as a framework for provincial departments and public
schools for developing admission policies for schools.
In cases where provinces have already promulgated their admission policies/regulations
or guidelines, they should be urged to review the content thereof to ensure compliance
with national policy. We therefore request the National Department to inform MEC’s and
HOD’s of their responsibility in terms of the South African Schools Act as determined in
section 2(2): “A Member of the Executive Council and a Head of Department must
exercise any power conferred upon them by or under this Act, after taking full account of
the applicable policy determined in terms of the National Education Policy Act, 1996 (Act
27 of 1996).”
Administration of Admissions
Paragraph 7 - We have serious reservations about the proposed insertion that a
governing body of an ordinary public school must make a copy of the school's admission

"The leader in school governance and management"
1 of 13
Copyright FEDSAS

www.fedsas.org.za

policy available to the Head of Department for approval. FEDSAS is regularly inundated
with complaints from members where no response is received from Heads of Department
to correspondence, requests, applications, and submissions to them. In our own
experience it is rare to receive any response at all from officials to even such serious
matters as recommendations for expulsion.
These provisions make no provision for a timeframe within which the HOD must reply and
for a default position if the HOD fails to reply.
At the very least, provision must be made for a default position where officials fail to
respond within a prescribed period to submissions made to them.
We have difficulty in seeing how the Provincial Departments (PEDs)will be able to respond
to all the submitted policies. In fact, our experience tells us that this will not happen. This
opens the gate to a flood of litigation against the Departments for declaratory orders
compelling them to respond to submissions.
Paragraph 8 – We are not sure what is meant with the provision “The Head of Department
must co-ordinate the provision of ordinary public schools and the administration of
learners to public schools with governing bodies to ensure that all eligible learners are
suitably accommodated….” According to section 3(3) of the Schools Act, every MEC must
ensure that there are enough school places so that every child who lives in his or her
province can attend school. What is there to co-ordinate with governing bodies with
regards to the provision of public schools? It is the task of the MECs to ensure that there
are enough schools in each province. It is not the obligation of SGBs to provide the school
places, i.e. the physical facility. Capacity is not a legal problem relating to admissions. It
is a problem that needs to be addressed and resolved in collaboration with national,
provincial, and local governments and departments, business, social partners, and school
communities.
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Paragraph 9 – With regards to the determination that a learner may not be refused
admission to a public school based solely on a language policy of that public school,
FEDSAS would firstly like to point out that we fully support the rationale that language
may not be used as an obscure mechanism to discriminate based on race but on the other
hand one should not use purely legal aspects to consider matters relating to issues like
the language policy of a school. One example is that it would not be fair to exclude a large
group of learners based on their preference for a particular language simply because their
language of choice does not correspond with the language of instruction at the school and
if such schools were to have room for additional learners. On the other hand, it would not
be practicable to adjust the language policy at a particular school simply because a few
learners request instruction in a language other than the language of instruction at the
school.
Section 29 of the Constitution provides as follows:
Everyone has the right to receive education in the official language or languages of their
choice in public educational institutions where that education is reasonably practicable. In
order to ensure the effective access to, and implementation of, this right, the State must
consider all reasonable educational alternatives, including single medium institutions,
taking into account –
(a) equity;
(b) practicability; and
(c) the need to redress the results of past racially discriminatory laws and practices.”
The first remark that would be required about this is to note that this is a right that
individuals are entitled to and that learners (and their parents) thus have a right to exercise
a choice about the official language or languages in which they will receive instruction.
Learners (and their parents) should be informed by public schools that they have this right
and that the right is a fundamental right they are entitled to.
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The question that probably springs to mind would be to ask about the meaning of “where
that education is reasonably practicable”. The very nature of the matter indicates that it
would be reasonably practicable for learners to receive instruction in the official language
or languages of their choice, if the school already instructs in the language of the learner’s
choice and that it would be reasonably un-practicable for a learner to enrol at a school
that does not already instruct in the language of the learners choice and where another
school offering that language is a feeder zone school.
The proposed policy and specifically provisions regarding language policy must also be
in line with the Language in Education Policy as well as the Norms and Standards
Regarding Language Policy of 1997. The Norms and Standards provide that it is
reasonably practicable to provide education in a particular language if at least 40 learners
in Grades 1 to 6 or 35 learners in Grades 7 to 12 require education in that particular
language at that particular school. This need will most likely arise when learners apply for
admission in the following academic year.
Paragraph 13 – The National Policy on Learner Attendance sets out the procedure a
school and in particular the school principal must follow when a learner is absent. In terms
of the Learner Attendance Policy, if a learner is absent for three consecutive school days
without explanation, the class teacher concerned must report the absence to the principal.
The principal must, as soon as possible, make a reasonable effort to contact the parent
by whatever means are suitable for the circumstances of the school and of the family
concerned. Certain interventions are then prescribed, but if, despite the intervention of the
principal, a learner persists in being absent without valid reason - the learner must be
charged with breach of the school's code of conduct for learners; or the learner's record
in the class register must be cancelled if the learner is absent for 10 consecutive school
days. In terms of the amended Admission Policy (as well as SASA), the HOD must also
investigate leaner absence and intervene if necessary.
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We request the Department to clarify how paragraph 13 of the Admission Policy and the
role of the HOD and the role of the principal in terms of the Policy on the Learner
Attendance should be read together?
Paragraph 15.3 - There is no timeframe provided during which the submission of a birth
certificate must be completed. It places a huge administrative burden upon schools if they
do not have proper documents of the learners and we request the Department to include
a timeframe in which the parents must finalise this requirement.
Admission of learners who are not South African citizens
Paragraph 21 - The phrasing of the paragraph appears to anticipate a scenario where a
learner is not necessarily the child of the ‘parent’. Will such a child be considered the child
of the ‘parent’ solely on grounds of the evidence provided in terms of par 20? How will this
be interpreted considering the definition of parent in terms of SASA? This, naturally, bears
consideration, and consequences, considering the upcoming SGB elections, liability for
the payment of school fees, etc.
General comment - In Centre for Child Law and Others v Minister of Basic Education and
Others1, the court also failed to address the status of illegal foreigners. Although the court
indicated that a permit or passport cannot serve as a valid requirement for the provision
of education, the court did not alter the Immigration Act’s position with regards to illegal
foreigners. As such, deportation and similar actions could still result, if the authorities
decide to act on the information at their disposal, resulting at possible disruptions at
school.

Centre for Child Law and Others v Minister of Basic Education and Others (2840/2017) [2019] ZAECGHC (12
Dec 2019)
1
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Age requirements for the admission of a learner to an ordinary public school or
different grades of a school
Paragraph 30 – The compulsory school going age is age seven or turning seven in the
first year of school (grade 1). See section 3(1) of SASA. Paragraph 30 now states that “If
a learner has been admitted to an ordinary public school at an age above the age
requirements provided in paragraph 29 such learner must, as far as possible, be placed
in a fast track facility, or with his or her peer group, unless it is not in the educational
interest of the learner”.
This means that a learner of compulsory school going age is “above the age requirements”
and must be placed in a fast track facility. This does not make sense. The AGE
REQUIREMENTS FOR ADMISSION TO AN ORDINARY PUBLIC SCHOOL published in
GN 2433 of 1998 states that the statistical age norm per grade is the grade number plus
6.
Example:
Grade 1 + 6 = age 7
Grade 9+6 = age 15
Grade 12+6=age 18
There are currently three “age norms/requirements”:
-

Compulsory school going age (seven);

-

Admission age in terms of section 5(4); and

-

Statistical age norm in terms of GN 2433 of 1998.

A cut-off age must be determined for the admission of learners to specific grades. We
suggest that a learner must fall within 2 years of the age norm to be admitted to a public
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school. If a learner is 2 years above the age norm, education and training at alternative
institutions must be sought where practical.
Section 5(4)(b) and (c) of SASA makes provision for the HOD to admit learners below the
admission age in accordance with regulations published by the Minister. We urge the
Department to consider publishing such requirements and in doing so, provide a bit more
certainty on the matter.
School Zoning
Paragraph 38(a) – We suggest the insertion of the following sentence: “provided that the
learner meets all other requirements of the admission policy of the school.”
Paragraph 38(c) - In the Rivonia case, the judge found that “the governing body
determined its capacity by taking into account a number of factors, including its statutory
obligation to promote the best interests of the school, and to ensure its development
through the provision of quality education. If a governing body has thus determined the
school’s capacity in a reasonable manner, it would justify the limitation of admission of
learners.
The learner’s right to basic education is a right established against the state, and the state
must therefore see to it that there is enough space in schools for all learners to receive
education. The learner still has the right to basic education and may apply at the next
school as is the suggestion, but if he/she is unable to find any space, the state, and not
school A, must be held accountable. In its 7th Report on Economic and Social Rights, the
Human Rights Commission argues that even though South Africa boasts high primaryschool enrolment statistics, increased access to education has come at the expense of
quality.2 This argument can be equally applied to ‘over-enrolment’ at a specific school.
2 Statistics reveal that in 2019, there were 13 041 198 learners in ordinary schools. This total includes 775 820 Grade

R learners. See School Realties 2019 published by the Department of Basic Education.

"The leader in school governance and management"
7 of 13
Copyright FEDSAS

www.fedsas.org.za

Overcrowded classrooms will infringe upon the learners in the overcrowded classroom’s
right to basic, quality education.
Paragraph 38 – Correct the numbering in subparagraph (d).
38(d)(iii) must be replaced with the following: “other learners who are eligible in terms of
the school’s admission policy on the basis of first come, first served.”
Paragraph 44(b) - Also include, “(iii) adhere to the school's code of conduct”.
Withdrawal
Paragraph 46 The policy on Age Requirements for Admission to a Public School was
published together with the Admission Policy. Are both Policies being reviewed? It is
important that the policy on Age Requirement be reviewed as well since grade R has now
become very much part of primary schools and there are uncertainties regarding the age
norms of grade R learners.

Possible inclusions:
Capacity – No mention is made of the obligation on and right of a governing body to
determine the capacity of a school, considering the necessity to keep class sizes to
educationally justifiable size to ensure the provision of quality education. There is an
obligation of consultation imposed on both the Head of Department and the SGB to
prevent any conflict on this matter and also in the event that there is a conflict between
the HOD and the SGB.

In the Rivonia case it was established that at school level, the SGB determines admissions
policy, which may include determining school capacity. The court found that “the
governing body determined the school’s capacity by considering a number of factors,
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including its statutory obligation to promote the best interests of the school, and to ensure
its development through the provision of quality education. If a governing body has thus
determined the school’s capacity in a reasonable manner, it would justify the limitation of
admission of learners.

To eliminate future disputes regarding capacity, we propose that a guideline be prescribed
for determining the school's capacity. See the following recommendation below to be
inserted in the admission policy:
Determination of capacity
The School Governing Body, in determining the capacity of a school, must be guided by
the following principles:
The Minimum Uniform Norms and Standards for Public School Infrastructure, as well as
the following range of factors in terms of the planning and governance of the school as a
whole, which includes but are not limited to:
•

That learners’ best interests have preference.

•

The number of educators available.

•

The space available for administrative needs.

•

The number of appropriate classrooms available.

•

Space needs for sports, cultural and recreational activities.

•

The available space in the current media and computer centres, science and
technology laboratories and the school hall.

•

The sanitary facilities available.

•

Parking facilities.

•

Safety measures.

•

The maximum number of learners permitted per class.
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•

Internationally recognised best practice regarding class size in order to deliver
effective and efficient quality education.

In determining the classroom capacity, the school governing bodies must be
guided by the following formula:

Formula for classroom with single tables:
[Class Size (m²) minus teacher’s furniture (m²) (furniture/equipment such as
cabinets/desks) minus 7 m² (space for educator)] ÷ [Space per learner (m²) + size of
learner-table (m²)] = learner capacity per class

Formula for classroom with double tables:
[Class Size (m²) minus teacher’s furniture (m²) (furniture/equipment such as
cabinets/desks) minus 7 m² (space for educator)] ÷ [Space per learner (m²) + size of
learner-table (m²)] times 2 = learner capacity per class

(The Regulations Relating to Minimum Uniform Norms and Standards for Public
School Infrastructure3 prescribes the following minimum space allocated for
learner and educator:


Grade R:

Learner - 1.6 m²
Educator - 7m²



Grade 1 - Grade 12:

Learner - 1 m²
Educator - 7m²



Students with disabilities:

Learner - 2 m²)

3

Although the objectives of these regulations are to provide the minimum uniform norms and standards for the
infrastructure of new public schools, any additions, alterations and improvements to schools that already exist, this
is also recommended as a guideline to determine the capacity of existing schools. Furthermore, the proposed
occupancy as prescribed by the SANS 10400:2010 - building regulations are simply impractical for schools and
therefore the Norms and Standards for public school infrastructure are recommended as a guideline.
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Facilities not appropriate as classrooms include but is not limited to:


Laboratories



Computer centres



Media centre



School hall



Offices



Staff room



Meeting rooms



Storerooms



Cafeteria

School Governing Bodies to be guided by the SANS 10400:2010 building
regulations in determining the capacity of sanitary fixtures:

Table 1 – Occupancy-of-building classification

"The leader in school governance and management"
11 of 13
Copyright FEDSAS

www.fedsas.org.za
Table 4 – Provision of sanitary fixtures
1

2

3

Type of occupancy
and population

Fixture

Exceptions

A3

Table 6

Table 6

Please see the attached presentation on the determination of capacity as presented
during a meeting held with the DBE on 30 August 2017.
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FEDSAS Legal and Support Services
February 2021
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